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B Rk 2 B PR o FilH 1906 0 E{rkgiZ (Marine Insurance Act,
1906) %5 6 % * - faskiiba i & &Rk {30 (Institute Cargo Clause )
5511 & 2 B (R #2454 ( European Insurance Contract Law ) &5 2:401
it PHAILHE - REMRBIES 51 FARE T RRLTETIIN » (R
M2 Gk 3B RS - HLER - (MR EEANEHRAE
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1 Marine Insurance Act, § 6 (1906): “The assured must be interested in the subject-matter
insured at the time of the loss though he need not be interested when the insurance is
effected: provided that where the subject-matter is insured ‘lost or not lost’, the assured
may recover although he may not have acquired his interest until after the loss, unless at
the time of effecting the contract of insurance the assured was aware of the loss, and the
insurer was not.”

Institute Cargo Clauses, § 11.1:“In order to recover under this insurance the Assured must
have an insurable interest in the subject-matter insured at the time of the loss. 7 §11.2 :
“ Subject to 11.1 above, the Assured shall be entitled to recover for insured loss occurring
during the period covered by this insurance, notwithstanding that the loss occurred before
the contract of insurance was concluded, unless the Assured were aware of the loss and the
Underwriters were not. ”

European Insurance Contract Law, § 2:401 (Retroactive Cover): “(1) If, in the case of
cover granted for a period before the contract was concluded (retroactive cover), the
insurer knows at the time of the conclusion of the contract that no insured risk has occurred,
the policyholder shall owe premiums only for the period after the time of conclusion. (2) If,
in the case of retroactive cover, the policyholder knows at the time of the conclusion of the
contract that the insured event has occurred, the insurer shall, subject to Article 2:104,
provide cover only for the period after the time of the conclusion of the contract.”

42
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A Study of Recognition of Pre-Existing Condition
and Its Application Issues: Focusing on the Civil
Judgment Bao Sian No.18 (2014) of Tainan
District Court

Chun-Yuan Chen”

Abstract

The Article 127 of Insurance Act provides that: “If, at the time an in-
surance contract is entered into, the insured is already sick or pregnant, the
insurer is not obligated to pay the insured amount for the sickness or preg-
nancy.” However, there are controversies about the definition of sickness and
the application of this article. For recognition of sickness, recent arguments
intend to narrow down the scope of sickness. This paper also argues that
scrutinizing of sickness is required to prevent insurers avoiding their liability.
Regarding the application relation of Article 51 and Article 127, this study
agrees with the argument that they have different targets and scopes. For
legislative policy, it is worth of consideration to codify the elements of ret-
roactive insurance to avoid controversies. As for health insurance, deletion of
Article 127 is recommended if the scope of insurance and sickness can be
properly recognized, and this should be also helpful for avoiding the ambi-
guity and conflict with other articles.

Keywords: health insurance, retroactive insurance, waiting periods, sickness,
duty of disclosure
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