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FEEUEERE 20 BB %5 % (common law ) » 781 5 ] 5 HI]
(stare decisis) Ky H i ARRFERG - AB RIAEEB BT GHVER > &8
ERBIZRINVERBEILE - DBECUEERE @ERA - (B ERET A
(tort law) GEIRAN > HIBLET R /AAEBUER FI B EBEAVEAIR © HIk
eI Z RN A E I 225 & SRR MR 2B A R - B
T A B (R o AP T 5 2 7T 4 VB FR B IE SR ST > (BB IE—
BT R o HRE HE RS2 B R AR 2 R - AT EE DU S T AT H
Y o RE A IEERE R A RZ R A ORI ER [\ AR
Fisl » BARB SR AN EGEEIFSEATREE R - T E AAUHE
FIFEHSET MR 19 i B R R E LA B R ENVEE
RIS BB R BB 2 RAAYRR R 0 H A - BRARHI B A T B
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%%m%gﬂﬁ’&ﬁiﬁ%ﬁﬁM%%oizmiwﬁﬂ%ﬁﬁﬁﬁ
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=25 A (designated or statutory beneficiaries) =& A AE{LLATS ‘Kff&
TE i E A B E 21 Baker v. Bolton*(y ¥ » LR RnR A S5 EHF
HBOEA A EE SR 2 o SRR AR E A SE T T E S 2 IR EE - {m
AR R 2 NERRAVHIEE - ERRAB- Al 5A HE
H 2 DUHEBN LB - 22550 By > Baker ZE0Y A FE B 7 2| FEAEENA AR &
FER WA 5 (felony-merger doctrine) Y22 - TR EEIFFRTRE
TR INFEANECZEHEHR - BFREKRBEET REERE
NZE - EINE N F E SRRSO - i R e s 78 ° o 40
PEAVEmREOT AR =R A E AR © H— o #3FE NER KGR FE
TS HEFE RERREET B ASETmEL ; K7 » #E ARVEE KER
HEETUmMEL » = #ENEBZREENBFEE ErYEEGIL
B ILHVIRE - N EIRY =FEIRCATRE B — IR - HERET B AT S
o E NSECHEN G ERNEE - BRI R KRS HEIE RN E
B AN/
LA E B G IR LG OR A W S AR R TCETT B IE » M2+ H

TLERY T R - 1846 R BN EE A A4 T I H M #h e A (Lord
Campbell's Acts) » TLAREN & BIEE T 25 N 2 HEREF KR - #
1% 25 B & AR BRI E L ER > @8k T REBBEEL , (Wrongful
Death Statute ) o ‘EHFER LA - 28 2 6 H—Eth & 88 - BAVE
[FEEESEEAENRE > SRNEAESE FABRE ° - TREEIDE, ¥
IRNIEHEIEE Z 4 N Z 4B » MIESEE R BHVEL © HEIREZF ARG A

YRR T IR T - B4 FEEE AR © fEME - T BTk (55
TUFET) KSR - 55 IMRAL AR SCRE ~ Sl oBihtk » -2 it > f-2c
FHACEEL S REE /3 A B (Va. Code §8.01-53)

2 Baker v. Bolton, 170 Eng. Rep. 1033 (K.B. 1808).

% Joseph Glannon, The Law of Torts 424 (2010).

4 Joshua M. Robles, Tort Law-Hedonic Damages-Arkansas’s Application of Hedonic
Damages to Wrongful Death Suits: Is Arkansas’s Method Misconceived? 33 U. Ark. Little

. Rock L. Rev. 301-2 (2011).

Id.
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P24 ANILS - BN EANE STEBN SR - AI3E T R EBSEE
ERNRZE T NEEBEE ) IEENERHERS AR - LR
RE E A ER TSR aviER - FEERHE BT ERZ THIH S5
wiEk o B2 EHEN R DI EF B A IR - 2 AIRA a5 K IR 2
EHVIEERE - B ASE BRI B - DU T2k R BT
BEBEFE - WA IEENVEEZEE ] MAERRE SR EA S - AR
FERFEHRE N -

FLHA R T A an HERY RS (8 25 8 2 JR D - S IR E SE R E R
JEFTs2 2 T EAIZR IR ) (pecuniary losses ) » JREE S Bl .2 JF 7E L HY
WA ASEEHH R B A iRt 2 88 FVE RIS AR S - GIa14E
PEINAY T ARVEBBEA ) BUE 2 NSEE KR E ASE Tk Z M EF]
iR RSB ASTE R - B SE AN o ZATg
DU EE Ml g BE R AF R R IEE A EIR - RN ILEARE(E 253 Blake v.
Midland Railway’Z, 20 » By 6 [ B8 M40 T2 26 A B & AR E 48 > i
Mk TR BB EEL ) SR REREARTAE T2 0 N B B &3 R K
B ° o I BRI E R S INIDERE BRI AR IR I > A
oA AREEE (loss of society) ~ M:FH{% (sexual relationship ) ~ 25
#X&h (advice and counsel of the decedent) Z4f284% (intangible losses )
ST ARG ° QLRI TR R A ST A HE 25 I 2 e T R AR TR
i o (ELOR EVBRAATSROR o I RES 55 [ G Ay S
WIS EL 7 BI EE R s 1R BREE A B IF - B e 8H AT s Rl T PR B i oK
18 5 N2t N RSB B MR RE M ANV E ) - JEE AT RE R LAY & B
BT ERAGATRET K  BZm NMERMBEREREEEMNS
SCH AR R OK

® N.J. Stat. §2A:31-5.

7 Blake v. Midland Railway, 118 Eng. Rep. 35 (Q.B. 1852).

8 Lanni P. Tama, Note: Recovery for the Loss of Consortium in a Wrongful Death Action, 49
Brooklyn L. Rev. 607 (1983).

® Supra note 3 at 428.
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A& HEAEFLEENE R E R - @B AR T4
NSRRI Z R KA RE I LIRS - B LAl = mE
% REGRBVEFERM A M B HE R R Ry A 5
W o BB IEBEE LA T AR RE A AT iSEY AR AR T DU TR
Hy 7R T ER R ER - BRI EERE RS
FRIR G2 o (A0SR B S AR T Green v. Bittner °Z 205 » ZIE K

FPERIRIELR ) BRI LERIET  EHERRAE T B SR KA
P fE R - AU EIE RS L IFERIEEIRGE RN E
BRI EREN RS o BOUHDIR RN SR - N s AR
R RERETZNEEKEETIESR - AFENEAEL > BENE
gEEtE M BRI ERRIRE ) EBEE > ERERER AR
FlE ARG - B E G IRARAYE I 2 3 - (ROEBEY R
TEBIEZENRSE > JRAIE KRN AEFHS - RN R A E AMSE
UEZEANEREL  HEBERIEHELAEREESEN - &84
A [a) 2 5 SR AH E B EHAVIR EREE o TR RE M 2 iR B IR A
FEERISAR - DA SAERMR EIVRE -

HIEEREESEE P RE IR LIRANHE > TRHEES RS
B S - EESINAEMA GG EHERE (personal injury damages)
HIRE - S8R T ECEMEEES) (loss of consortium) J& &0k 2 IEE %
8 o ILIEE R BRSO T 2P - DR &S T — E AR E R
T RIPE TS R ok B AR R FIEE /S RHAFSFE - Alm2ER
FEATHIROR o Ryt B ERERRIE AN GE RN ABSERELS B KR
HIZERE > KBS HYINE [ EAAE— 2 BEHY 7 [H1804 » B LN T AR B
BEE T MEMRIEA ) FE R R AR DR R A R ER ST
20 QP o AN R E T N BT MRS I A

0 Green v. Bittner, 424 A.2d 210 (N.J. 1980).
™ Clymer v. Webster, 596 A. 2d 905, 914 (Vt. 1991).
12 Ark. Stats. 16-62-102(f) (1).
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T ARSI o FIAIHEEERT N R B N 2 INGE R E » FEH
HIEEE RN - RE R EFIZE 2R 5 R s AR E RS (hE5H
SRR 2 AF BV > BLFE (1) A RAYRTS (anguish, suffering)
SCEEH 2 J (bereavement) © (2) #RSUHT ARV A ~ ZRIIREE © (3) B
ST MBAIREEE  BIDE R EEE 1 (4) TEL T LR RBE S DLR (5)
LFRLEHVRL ~ 4K - fEEREES © o BEREESEE I o EER
JNETA 25000 3= TCATMR A > B EEE N AEEE D EIRETRE -

WE N2 GERMIEITEIZET » 2 4K IE — BRI B 9 1% o
it HE SRR S R - RS LRI R 2 E R T 4R A %
QR 2 BN AN 0 RHDARI BN » FEE A RIHERIRE
Hpe g ASRiatl o BIELEERTEHEREIT B A A B S 5k - R
SRR RN o Ryl e \ERTREFE S > HATEE TR
N - SEEHIEFTEEN T EESTEE | (Survival Statute ) » #5 DLE IE 8 5%
LESE

TEGETRE ) HERS A SHEFRTORE AR - HFRE
SR HH > BT - B TEETRDE ) BE o BIEES
FAEEEIET » M B EEE - IR INERE - 75
FE—FEBALT > FEEERR AT - Wit FHaE
ZWE 2 GEMREIRENEE > ERTFATIET  HEEEE A
BT ARTETT o (AR E AE 2GR E BIC T AR R T
SRR H AR A SR N BB E R T > LR - A% @
ER 0 BEREEEN - FHIEIGIE R E AR B 155 s i s
JEEE BRI o AETE HSE U RTEST R - I SE T AT IR
SEMESRE o AT R NFTIL Y TEETIE | ST EENIIR ] -

3 Kan. Stats. Ann. §60-1904., Haw. Rev. Stats. §633-3(b)

1 Kan. Stats. Ann. §60-1903(a).

15 SeHAEE AR > hitp://lawyer.get.com.tw/Dic/DictionaryDetail .aspx?iDT=78869 (51%
FZHH © 5/24/ 2017).

6 Me. Rev. Stat. Ann. 18-A §3-817(a).
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L HE RS SRR AFEEFRFHEZT > WA ETERHY K
i - BERERENASGE ZAAREERE > SRS
FTS PTG RE I 24825 ~ R LRI - TR - E 2SI E S
% HEEFREULE 2w AN T A EESLE ) gt Z IR E I E Z 5
AL - B E R A FTRNAFBE ZIEE 250 - HEDEHSE
T AT I AR PR AT B AR > LRt o El L e - Vst
Sh o BT R SET » IR BRI T EETRE ) ZINA &
RN K BT B NIBE T HUSIEE - SO Rk & =15 R HES
iAok BT R ARt S S

PUNgEA & ZE b A B i & £ (pecuniary ) B1IJEN & E
(non-pecuniary ) ZHEREE 7 ST 5w L

2 - WA LR ENE

PreezEs DU B e B AR B S ST R IRHE B A5 - 2RI
A ERNESSEZ M E FIEER - WIRERITHE —aUREEE - B & INZ N
ERUE > KRBT BWTEMG R TTE - B —EEGRUZIEE RS 2B
EsFE (loss of dependents) » 55— HI| DLiE ZE 452 (loss to the estate ) {F 5
M EETRRAIERLAE « DUT BRI RGBT HERH . -

—  ZERBEZHEKX

T B 2 B\ NSE T - 2 EREZ AR R - fmEE
PEEHI A E R 2 M ERIAIZS - B IERZIRE R 2Rk > i
EHE NGERESE - ZEME LVIREK > BhHZHhasadds
T Pl E gL (£1E ~ &Y SHEMRSERIEREE @ E R
FHIN ARSI H I TG RS - JUPRIT & AT REHIE B B A IR BB Y

7 Supra note 3 at 429.
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BH% > B EZHREENESL - AT - SHEFBERZZHREF L
R —EERRAHIBEANG WL - B o fr g iem ZH R R A
L E AR B BRI S R & BIAER S IR AR A
WE o (B2 BETMERGRE—EZEENHE  FUSHEBERSE
PRIRRESER - ]S o B A R RIS R UEH
BIE M B R - A2 28 A 53 B AT B A R - I
Fir ~ L EFEE S E S BITRER] » R E AZET A S
AN A SR - TR AR B A AR - 36 R DA AR AR AT A
EUE RT3 B R » R DA 2 A AT AE T2 2 28 N 2 B EEFI 25 Bl - il
HRFIFECTR TR EBIEE | FHRZIEERE - G GRS
OEELZ FZE 0 HIBRRAH B E Y o BEIRES MDA B
B TR AEGE  BEREISOENHEERE - 2525 AmEE
BN FREHAL > BB RER AT AR S BEA—L -

FEHEEBYE FEIH  NEEKAL  KSHIHBEEZ A
e DU 7 A B IR I AN - AT AR R A R IRRAI - BEY
B S0 - FE L BT EMED » QB — SR EE Ery R
R F RN ERE RS I - FEEBRETFEE KR X
HIRBE IR S TS EES - A HEVE FWEL B85 KR
FARE o BN LWEETE - RIEMNTIGa R R BIEEZHE
% o HPTREIR Gt BB R A ) IREEE B AR S - WL
A E S BTSN ERNWEANS  ME LR TS EIR - B3
B SR IR L AR

— - EEERX
S—EEE TG EAN—E R R EE > NIgFIET
M/ DAIES 5 > 1E B IEERE B - WL Z 5T E T AF ENHE AIE

12 Dan Dobbs, Paul Hayden & Ellen Bublick, Hornbook on Torts, 691 (2000).
1
Id.
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IEFEELT - FreE MRS 28 & A ENRIE AR > 7
RESRIGIFATE - BN HPBRENIAL  QIFESEINE - BT —8
BEEYIN > AR B OETRE 2 A e R 2 > B RN A ABOLE S
AL E R E RGO ~ SEER AT REBRY > DARAIRIRSE EHIRE TG TH
ABORAT A R A 288 - PEARHE A (rallir LU ERVIBRET R > BEOE
SEEHIARAFTIG RS RE TRVET R > R AR A A -

(—) "ERKAB2ES] (loss of future earrings)

Frel T RRFTfg 2 Bk FE B EAERIET » fEH LIEAEEF
FTRE THIABRAUAY P i3 S ¥ & - EIEEB S " R e B ERE] (special
damages ) BEH VB E VAN - Zm ABUEEEH A BB EER
SERE AL BIHE T X T LARRASEE I 2 - FEMIM S AR AT - R
EFREEEHEAISECERIVNE - ARTFESEEBERENG
Jig (income stream) » DL THEAHIATS AR - B FTECRAVTRNG - &

2 0 PIASE T E R HE ABTIE (T IOR 202 212 (TR BOE S PE B - 1R
BREEE Eoytf > BEARSHIOI R (E AT B R B RS B » MAERAY
Sk e AR IR R ~ B 28 > (B ARYBS L R A2 R Y U 2w
FTSEEAVISE - Pl —(EFERBE B A SR ES RfR e H
=S -

RARATHEK RS E RIS E N PN B H F > BfER
Py~ ARffi - B IREEE > EARESCHIA G REE ASE T T E

20 1d. 691-692.

21 John Blumberg, Damages for Loss of Earning Capacity: What Could Have Been, Plaintiff
Magazine, 2012,
http://www.plaintiffmagazine.com/images/issues/2012/05-may/reprints/Blumberg_Damage
s-for-loss-of-earning-capacity_What-could-have-been_Plaintiff-magazine.pdf. ( last visited
July 30, 2017).

22 | aura Malowane, Wrongful Death Damages and Personal Consumption Offsets, http:/
www.ei.com/wrongful-death-damages-and-personal-consumption-offsets/ (last visited May
21, 2017).
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IEE 04 (e 40 R 18 B 1 < TR ARG 5 4D BE S R SR R B A
S EERhNEEER > AERES - HE  FEERS - DREHEE
RE > ZETHBEEE SR EEEFF R o ST e EERE
IR 2 e

(=) "Fr1BEEIRYIE S (loss of earning capacity )

ZREEK T TR IHVIEL ) Z IEERE - WA RS AT
FEGER B AN TAERES - M2 ASEEFTRe & 2 A EE Kt B
g2 EBEE B EANFSE IR AEE  SEERENEERE
P L4 SR A VT (B « PRBEFTfSRE DBV IR R H B s T — R E &

(general damages ) » &R ATT R FTE AECGE SRV IEE SR R4 THY
EHEME - TR S HEETHR D EFIRIASRIMER » - FEEs
B IR FTFRE D S EEE - EWEAN T AR (could have
earned ) HYSRE - MIZFEAIAKFTGZ "R HEEL (would have earned)
AUERE 2 o A0S A\ RS TIEBRI S - [REIRE BB WE A
RIS E AR RBCE - B REBREFR IR R EEAN T
Fllek - AR IER ARG 2 E - BA A RE R S AR E B o S E A R4
BECA G - BESHEERE > ARAAEETEE ENSEER - &
h—IEZ FRFN T2 - R E N SRV B 12 S R B CE A Ry A
e EFTREHEA Y TAERE ST » F#5 I EL IR BURT B P P iy ik 2 B & 3
& B AW PHEHIEE T ERE DAV - MIEHY » R IR EE
Fo BEROEB A TAERE S BRI » (AN BT aE JTIR K RIS

2 d.

2+ £ H California Civil Jury Instructions (CACI) (N R SERz2EE 5 ) 3903D:” The loss
of [name of plaintiff]’s ability to earn money. To recover damages for the loss of the ability
to earn money as a result of the injury, [name of plaintiff] must prove the reasonable value
of thatloss to [him/her]. It is not necessary that [he/she] have a work history.”
https://help.torklaw.com/knowledgebase/3903d-lost-earning-capacity-economic-damage-ca
lifornia-civil-jury-instructions-caci/ ( last visited Aug. 1%, 2017)

2 HiitEsE 15 -

% Gargir v. B’nei Akiva, 66 Cal.App.4" 1269 (1998).
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183K - BIRA LHCETEINRS - A (08 TIF L iks
75 AT RESEECERAN - R BBt B E TSR 2 185 7 - BEARIR 5 i/ B
Y BB S SR A TS AE ST - LR AT R A S RIME T 3580 - A TE
G H BRI RS RE T R gRE A A AE i A R R 5 A % -

Y E A TS BT SRE DIRE IS E - A g AR FHE
B B E W E 2 ERER I R TS MR — R R
ERITAEE - ABIAERN - RS RS RIE T - AE LIRS
HAGSY ik TEESEE | BREENE NS 2GR T 2 R
SR ERRFTEEE B - IR LUEE S AINE 5 » ik T RERIEE
ORI ETEE AR TR S A VTS o I (R A > 3 SH T
EER AR E 2B A BAR - /£ 35 Flowers v. Marshall®Z %15 - 5
Y TOREEIEE ) B DEESEDE | FTHE Z RSB S RE 1218
FHVREEFAE - & TBEFEEMERE ;) (in pari materia) @ fy & R #ETE
BLPIAE H IR - OB 3R S R 355k I IEIR g - R e
HEERE  BINEANS  ERE - EEENES > MLSIEERY
ERE

B~ R e BRI E G

JERA EE _E IR R A IELE R EAYEEZL (non-economic damages )
B el S A FiT AR 208 1A 2 e e BLAR (5 (mental anguish and grief )
Gh o 1EA DUT MAEER Ry Rk 2 JE A EAR AN ¢

— ~ RRBAREH (loss of society) : ELfBERIRKRFKRERFHY

85 (loss of consortium)
—REHET HREFEREZHE  HRUMERE AR EEER

27 sypra note 22.
28 Flowers v. Marshall, 208 Kan. 900, 494 P.2d 1184 (1972).
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FAL > Rt EEFBECHREZ TR AR ) FHRERE - AIZEM
{EERACIIRFRYE 22 ¢ BRI RARIERE 2 > DB EIT AR
ZIREREE R SR BARIT - BRI AR EIEREE T Y TR
fERyEeL o DR IS TSt T TRERTIEE , —8 -

(—) ECiBHERIRE

e A R 2 SR Y48 5 TRE 0 3 ORRE Bt A iR R U 2 oRET - B
ERER R R > FEATRE R AR A EA KR - fERH
iR EHALE > ARG ERMAENER B - B TIEREER
ST ERFERF - DURMER R - AL - FERM A Z =R UG SESER
FEEHERZ FRE (loss of service) » ¥HSHETT Sy NG5 KB 88I{E 5 [
ZFZAILRER] - thE T RREE B AVEFEEET G - EE B
50 AT A S HE AR -

1950 4 3% B A fim bb o F & B FO A ESA e /e 253 Hitaffer v. Ar-
gonne Co.*°Z &0 » e FER J 1) i B8 % (5 T A B L A9 B SR O s
BRI o 1T R ASE R BCBREIR VIR E R - A HIAEN FLER
EREER VIS - BRI LR T AP EHECERERSL - TRET E HR G
HHECHERERYHLE - AR EZRNER - B - HREG - BEREEMAEN
BT Z (sentimental elements) o [ [F] B 58 25 ) FE 1L 0A OrbE 4 2269
BOABAE - MoiT 8P FrA BN B0 IEaRE SRR ok B L (B RV 1R > &5
EMESMHIN A EH - 2 REEEEAEERNS » RESEAVINEMETLE
SOREHENEHIARY T K IRE DI T IR R BRI S - SR ERE
TP YRS (1R 2 A 2k R4S I AR VE AT AR 2 BE £ (companionship ) - {8

(dependence) ~ (%8 (reliance) ~ E% (affection) ~ 43= (sharing) &

2 Joellen Lind, Article: Valuing Relationships: The Role of Damages for Loss of Society, 35
N.M.L. Rev. 304-305 (2005).

% Hitaffer v. Argonne Co., 183 F.2d 811 (1950).

3 Timothy D. DiResta, Note: Children’s Right: The Parental Consortium Dilemma And
Connecticut Law, 14 Quinnipiac L. Rev. 440-441 (1994).
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% (aid) % %o @EWIL > (YA VEBETN CIRLIN) BURER B
FEEMT > BB A ELEE 2 -

FC (B RE A e O 8 Foffs 1t FY~Z245 (emotional loss) » {HIE—BFHY 54
BE > BERREFMENEE  H—-HEREBNEERE  ZEF(FEEEZ
FeE - FILEHEAMEHZ BB A % - 7 HEILHIETH - fEEEHA
KR EWE NSETHIEE » alReiE ez KR SBHRGHY S E - 81
TEEIE SRRV o TIFELL—FR (8 B AT BE e 2k 2 M iR o Bl - B
FEEAE LR ERE S5 - g BTRIPAE R GEH S
HIEN » B E B AR R a5 B FE T s (T A - 0T 0 e 0
B 253 Swartz v. United States Steel Corp. 7, 2% » 75 358 - (& fE
TEHIBC e Rk 2 B 280 » 2 T A e Ak AYIAIEE , (insuperable diffi-
culties) » #R B L FFaZ IHF KIEHIFAE » A A KB E 5w 4
LAWY (quite recognizable) » HIEE-E & EM (definite) ~ BREM

(serious) » F#F4ERY (enduring) » HERE LIS (pain and suffering )
B LA Y R S S 0 W A BT AR S R B %0

(Z) REHRFRIEEK

fEsERY - AIEEAER KRBT E > NEXRRETLHTL
REXBHELT > BEHEERACEERRA nrREREZFK?
H Et4C 70 ARG - S MUEBLRIAR BT s ZOR AR RR I — 35 KIS 17
& BVERE 2 DL 3 A 16 4 o (1 B3 By B Hh YL A PR RR B T S AH BE RLUE By
> A BEURER I — PR - ELE 1975 il B o7 N f = /A B AE 25 2 Shockley
v. Prier’ Z B AT - %A BN T LR EEREETL

%2 Hopson v. St. Mary’s Hosp., 408 A. 2d 206, 261 (Conn. 1979)

% Lanni P. Tama, Note: Recovery for the Loss of Consortium in a Wrongful Death Action, 49
Brooklyn L. Rev. 614 (1983).

% Supra note 3 at 302-303.

% Swartz v. United States Steel Corp., 293 Ala. 439 (1974).

% Supra note 26 at 622.

37 Shockley v. Prier, 225 N.W.2d 495 (Wis. 1975).
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HIFEPERS - JEAREMTT Ry NS5 RIBFERE - MR RSB L mAn e %
FIB BB 2B A BR BB (R IE A R 32 - BT
ZINFF R S KL HBEE 2 WHE - a2 BB AR 720 (FlIalsETE
BN AE R BTN ) ¥ B EIARIHIE (Bl PRI SR
) -

LEFZ M8 TREETIIEL ) AR =R - A
FEE A% | (loss of service ) ~ M FE4eH:3& | (loss of support ) » K " #E4:
¥ TBE{% , (loss of relationship) ** -

1. RERT

BEMARTZHEHLRERE > SERERBRFHHAE=
B JEE Bt — U0 % AT RE S AR R S E IR S0 - S8 - T FE R IR
HIREE - EFAEFHRIT B AR E A E Nt Z ks - HAS=E
IR Z I EiRA (AIRBAE Z 2 PREFER D) -

2. /REPE
HEAERRE T UR BB Z SREE R - REEHEFER
AR > —MRERIN CBEBEC BT 20RE (s 18 B%) » AAETN R R IR

% Johnny Parker, Article: Parental Consortium: Assessing the Contours of the New Tort in
Town, 64 Miss. L. J. 41 (1994).

9 fldngEE B AR E (Rhode Island Death By Wrongful Act §10-7-1.2 (b)(c) ) &<}
RITRAZ N EITR ~ AEEERECE T - KA RZIT R NG RE R R
HE 7 IEEREE ) K2 2 JR2R - (Whenever the death of a parent or parents of a son or daughter
shall be caused by the wrongful act, neglect or default of another person, the son or
daughter may recover damages against the person for the loss of parental society and
companionship. Whenever the death of a son or daughter shall be caused by the wrongful
act, neglect, or default of another person, the parent or parents of the son or daughter may
recover damages against the person for the loss of the son's or daughter's society and
companionship.)

0 {51411 Berger v. Weber, 303 N.W.2d 424 (Mich. 1981) & Ferriter v. Daniel O’Connell’s
Sons, Inc., 413 N.E.2d 690 (Mass. 1980) -

1 T IEBM E IR R -
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BT MEOEES > SREHHIETER - 2R CEEGHEFER
TUNRBEEMBR - RET AR LR TR AEL ) 89N
ZARYIE L - HIABERE LB ZEEER TG TIEE - RILIEFTA
HY A BEER A far 4 T LA PR -

3. BAHFRAR
HIEENHE T 2B RREZEA 2 SR EFE R - EEE R
Dt sl Hal2H TG REZEN—R > BT ZZHEE
BN~ 2 BUEEE PSS ISP avIEL B P A (il
TFEEIN ) AR SRR T- 2N A HEss R % TE I 1R e 2 et ® -
ERNEBIEEMT - SEBEEREEINENGERKE M L TR AR
BHARG | AT BV 1E K - AL TRE AR B e S N R PR S B R
Z B DB EERMERVRERE o RAEAFE 0 EING S AR Y R IE
BEE LA TRHEBIEI AT - £25 5 Moore v. Lillebo™Z 205 » ARz figfE »
PERTIER E M E B IR LR FAVIRL - B ERIEAEIRN R E SN E
SEUARGFTEZ B RURIE - AERAR RS - AZFEERSEER
o) i & Z R F 45 (positive benefits) - RUSHETT Ry sk o K1 B4R
HYRE T IE S R S PR A A I - e R S E R B Pt T E=
fyE2 48 B (harrowing experience ) » & —fEfH{E B Z AVRES: - HIE
RE KAV R E R R AR BTG HAVIRL - B2 B R sy
B REWHBEAIREERA S - B SRIEE W 2 AT RE B LAY 17 IR S 65 Ko fn] 2
fisi 45 38 oK BT H AU E RS EAG 1 ERVIRSE - BN A R SR 28 E TR
27 AERE (BEEE RS - SR Ki? PRl REEE

REQ

2 Can children claim loss of consortium for a parent’s injury, or vice versa? http://www.
rotlaw.com/legal-library/can-children-claim-loss-of-consortium-for-a-parents-injury-or-vic
e-versa/ (last visited May 18, 2017).

3 Family Member Claims, http:/Aww.grllaw.com/wrongful-death-traumatic-injury-division/
claims-and-compensations/family-member-claims/ (last visited May 18, 2017).

* Moore v. Lillebo, 722 S.W.2d 685. (Tax. 1986).
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TERIFHE 2 A - WAVH R B R I — TR AT A TR 2 2 R
DR TRER 2 o FEAR(E 2 S TR0 - DA% 44 S A B O iR
p

— ~ hEg=EEZ{E (hedonic damages)
(—) 1& "EFFREE, K

WIEiA - TEETRE ) REFER N BT B AE KA ASGE
JFLAFRZIBERME - fimEME REGEW E FviEE - SINEVILES
HARE - B LN R 18 26 /Y & B e E R s Ay TR e iR E R E
(hedonic *°damages ) » B EIFE# 4 AR Z G EE Y " 22 1EH G
52 5 (loss of enjoyment of life ) - " PREEAEFERLE | ~ HAY » TEMERE
NEE MBS A EETEL - TR ESE ANAFREE Y HEA K
PrREERy S fEVES) o T PREEIRERME | 1BE AR FRAHBE T B —
fEfE By T —AYbRgEE 2 | (the general loss of enjoyment of life) » FIFEEEAN
B~ R~ IREEREE IRERYEEL - BiHA SRS DI RERY IR o THEBE
ENRE—RHEED) - SR T RRIThEEIEL | ( specific loss)
BRI A AALHY ~ FRFHVIESR » mlaE S e I B E BB RV RE
J1~ 2 EEEREE Y] - BE BB REEERINIRE S - 2R 0 A
HOB R — BRI RSB A EIB A 5 - RAEHRE A2 2 8E
£ 5 MHESIHEGIUR N E AL Y E—EEE > flud
25 N EEY A FTEHYRHE S g LR BRI A AR -

THRUESEEREE | R Sherrod v. Berry®Z % » 4EFE5 Stan V.
Smith {E{FEE G2 H it —8IRE - 78 T PEERYE{E ) (hedonic value) (R4

% G, Christie, J. Meeks, E. Pryor & J. Sanders, Cases and Materials on The Law of Torts 949
(2004).

% hedonic —zd] » JE A7 BEEE hedonikos o ZHI © & | o i1y | o httpsi/len.
oxforddictionaries.com/definition/hedonic (last visited May 28, 2017).

47 Kirk v. Wash. State Univ., 109 Wash. 2d 461 (1987).

“8 Sherrod v. Berry, 629F. Supp. 159 (ND. 1985).
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an PRV EE - BRSO LR - BiE bRy - WEER > REMERL
AT RO FT A EE * - Smith FEIRFHRE ZIEAR e B E
B BARE 55— AanAyTREE R EBE NPT L ZAER » B2
REEEER I WE AN AL G - BEEE > DU MER] = theg
{E{E B A\ > o BHIL T4 > T REEIE RS | HETT ORI
TN AHFHEEREAIMEE SR - NI INAR T A i R REFE IR
BRI —IVEL - LN ORI

1. $BHEAGE TIREIRERE(E

19 4R E 20 HECHINF - B MUABE RGN —BTRE - BIEN 2
I °F - B %2 DURCEBERTIN *° o ROBHAUHRE - EIRAER TSR
WA L ARt B R R HL 0w EERVIRAIM: - 5 5 B EUR KRR
B > HBHEAMIRM & LIRFERER A 2 ZEEEEENSEE
MR R R G FIEE R E &2 SEAVERE - 58 » U T REEiaER:
8 WEE > EEREEOGOREE ZHREA > YIE ARSI HER
AT R A > DL MR R B EIHUFE 5[ (jury instructions) » RJRE[R
b 77 e o o o (B vy T - B8 B ] e A e v B R 17 432 AL 28
(948 (invasion of province of jury) * o ZAT » JEELIE4EEST T HRLEE
FHEE , E R AR B - RSB ESRFCHER - BT S A K
o | TREEEEREE ) AUNEG DR AR T R LR
M= EER - Zrm s R T REIRERE ) AR RS ERS
B EAEAEELUE S * > Rttt R A L R SR -

*1d. at 163.

%0 1d. at 162.

51 City of Columbus v. Strassner, 124 Ind. 482 (Ind. 1890).

52 Locke v. International & Great Northern Railroad, 60 S.W. 314 (Tex. App. 1901).

% Hogan v. Santa Fe Trail Transportation Co., 85 P. 2" 28 (Kan. 1938).

% Kyle R. Crowe, Note: The Semantical Bifurcation of Noneconomic Loss: Should Hedonic
Damages Be Recognized Independently of Pain and Suffering Damages, 75 lowa L. Rev.
1279 (1990).

% Alexandra Preece, Comment: Joyless Life and Lifeless Joy: The Recovery of Hedonic
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2. FE&GE TIR#EIELk ) (BRMES TREHEANS .

FEEA L INR I E AR T HREER S ) (hedonic loss) » {H HEETLA
BEEE VEGHAG  WRZEZH - e o T IREEIEERME | HokE
WIEBILEREA - R TR EBRAG ) SEREZT - (EERREEE
FIN L —RPIEARESEH Y 2FER - FIINNE e AR R E Huff v,
Tracy® 2 Z0% ufu\ﬁﬁi.%gziﬂ/jL%{x$E}E@lzﬂ*éﬁ'ﬂ@%ﬁ% B FERE (&
SRR AR E RPN T REERL o ML T EEAEE] (the
amenities of life) FYEE - FESTEAT " F & BLAIG | Z BHE %EF‘ E?Fr S
aefgsl | Bl TRTEANE ) RIESBENYERES 0 KBTS R =0E
WIERHE N B EY NSERIET - BERHE i%ﬂﬂiékKEFaﬁ
Tt MEMAE =N (RN IR B2 - R nEFREER TR
CIRERE ) R TR AN ) SRR o nTRE [ R SR A ER DY
frE - FRER " RERERE ) WS TN gREE0RD T8
‘F“Mm EWE%%EFE R 58 B aE 5 ¥ = T gk
B TR BLANG , ZEE S %IH@%&LM%&%W%E@EEE s
T 4 T S Y 7 2 B R0 2 et 0

—E > TR EANS BRI B REIRG AT S R 2 E R Ry
o AREEITSNEZIEERZTE 2R - R EBUR A RS
HERE ~ BB RENE - BB DIREBERE BRES ¥ hE
rf ARG | AVRHE S B G U TERVERESUE - BN AT T —#

E& 0 ARIRNEFEER - RRKEEIRE  EMERAERKREENR

i

2

n%&

Damages by Plaintiffs in a Persistent Vegetative State, 50 San Diego L. Rev. 738 at fn. 102
(2013).

%8 Huff v. Tracy, 57 Cal. App. 3d 939 (1976).

57 Jerome H. Nates, Clark D. Kimball, Diana T. Axelrod, Richard P. Goldstein, Damages in
Tort Actions §8.1 8-26 (2012).

%8 Green v. Baldree, 497 S.W.2d 342 (Tex. Cir. App. 1973).

% Burton’s Legal Thesaurus, 4E. (2007), http://legal-dictionary.thefreedictionary.com/pain+
and+sufferin (last visited, May 29, 2017).
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Z (MEENEM AR ) M "TRERES T - B TEEEAl
% o ERR DI E A F BT (F Ryl e s Eé% HIfcEE - R gE
N2 G & NSRBI R REYIA - EbhiEE g HEALR
MBEERT - BREEEHEAZRE S S > WILEREHE K TR
LRG| ZABERE - £ T HREERA ) ERETE TR EHEANS ) BES
HIRZHRZE 2 —WRTR T T REEEEREE | 25 RERAB I FE - i)
M E NGRS > BFEENEESE T REgsEk - fla - #Nxs
JEEAESEHE McDougald v. Garber® 2,22 » 30 E 1) 82 v I s 5 I el
CHREERL | BRI R R - AIERSTE T REERL ) B EA RS A EHR
(awareness ) #/5 » FEIFFL A% SERRAVEREA T phEEiE | B Ty B Al
% oI N BB - (BT LI EAR RIS AR E L - S#NERE
EBRAIE A RVEL S o B TREEIRL ) B TR AN ) BRI
0 AE AR 2 o SN HE AN Z R AIER (cognitive awareneSS>
ToErEr T EREERA ) B TR LA ) USRI IRGE B AE EEREE
%@#{kﬁb » HOMIEFE B 88 2 BB DR R T v iE Ak JktEI“”fn‘ﬁE:.
BEMNET AR EEET RIAR TR HE BN - mEE%HE
mﬁmgkmuﬁ@&ﬁ%@

3. BB TRBUEERME L K "RERANS, BTRFEKEER

RHET RIEFREZ S EHR > FEEWE AR RV -
ST ARVIRA B G - T PREEIRENEE ) 2 4k BRI IR
Ko NIt AG R ERIRE - Bt FEERE T REEEERE

% REREfE 4 (special damages) % - T IS EIRENI I - HATSEIRER R
eI &5 P FE 2E YA R B 1F Ry Hh #EGE 1Y B 2R L 0] BE Y 45 SR 1T /2 HH I B R I ey 465
o [RERTIRZIEEZMME - ZI0LURRIFERE » YT DURASEERH - | TR ARy
g > http://lawyer.get.com.tw/Dic/DictionaryDetail.aspx?iDT=77555 (&% & & 2 H
5/29/2017)

61 McDougald v. Garber, 538 N.Y.S.2d 937 (N.Y. 1989).

62 Sypra note 53 at 1286-1287.
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TR FTEUSHIEE & A R R 2 2 Bk ¥ - BRI EERE
e by 0 TIREERERME | R TR EEANG ) EAE FEEEENER
A0 (8 2 (5N B = S A e A2 S8 B Fantozzi v. Sandusky Cement Products Co.®
LN HEFEEGH RE aNE BT ReERERE ) R E
HEHE FAVET (pain) @k SR 1RG£ T M E (neurological
response ) - gllf5 (suffering) AIZ2REEST KTElz TlE# LEHFLE E
(mental or emotional ) HYIET 5 " tREEIEL | THAEHE N T 22 EEA
TEFTE A 2 585457 (physical capacity to enjoy the amenities of life )
ZARE o AR T REERERME | B AR RAY R W R
(positive sensations of pleasure ) 27 4%Es » 3B Ay 52 B A 5 R AR A
AN - B SR E AR TRINEEIIREG » WA E T
HFERE ) AR - RS B un N = A E 45 EE Flannery v. United
States (Flannery 1) Z S0 I [E]— FLAR - 58 Ryl &5 0917 Ry B i e 25
ANK ARG E - e & R LR E AER "2 A, (whole man)
PR Z /)] « Frafy " A BLAFEIREERE Y - FTLUEEWREAN
NEIEBEIHYIRIE - Bk 52 - iR RavER » BOEF4%E - IR
FERERME K - RIIER NGRS TR ERE
ZEEK - WADIRS AR BB IR H 2 G2 R RTie - HUARE
" ¥ (consciousness) AFFE THRLEIEERE | AL BEME S

YR —FBENVARAR(E o AR TR ERE | B T R ELA
{5 | BAREIESY » A BE(E M A GRS B HIME ¥ - ERBEA
Wl | 5B fE S2 B Thompson v. Natl R. R. Passenger Corp.% 7, 2805 » %
EVI & AR EATZ ZBE &S hEE " REEEERE ) (AEE

63 Virginia S. Gautier, Comment: Hedonic Damages: A Variation in Paths, the Questionable
Expert and a Recommendation for Clarity in Mississippi, 65 Miss. L. J. 745 (1996).
Fantozzi v. Sandusky Cement Products Co., 597 N.E.2d 474 (Ohio 1992).

Flannery v. United States (Flannery 1), 297 S.E.2d 433 (W. Va. 1982).

Supra note 54 at 747.

Supra note 54 at 742.

%8 Thompson v. Natl R. R. Passenger Corp., 621 F. 2d 814, 823 (6th Cir. 1980).

o o o D
N o o &
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FHEE S - DU R RS2 E B BN EHYRF O (E 515 B 8RR
AR S A A E A RAVIRE A& T - #E AP 2895 E "R EA 2
EFHIE o S HEEAVERIRA - BIHE DRI E IR E RS A
B EEBERVETT - QAN S EE AR E S O T B S - 4
G LR R - Rt > RS E AR H G LURE
WEFERY] > LI AR IR S EERENRERERER > &0
FEAFIRATER s > Sra S BEEENEEN - DMFHaE
YR - AL TR EA R A 2 ThaE * -

(Z) & "FEBEE, K

HeEARAMARNEZTREESET - HEBNE SRR - EH4A
Y 4SS OH T N B BEE i E AN nEt AT A J(loss of life)
ZIRERME T AL d ) BHEBN S EEI T REERERME |- Tk
FEdan ) BEAEMEFZWER L > 2E(EREIEEZ B E D E
IR B - EFSEERAEEGBEAEZZZ NERHKE » ZEINE
WAR A4 THE - IR T RE A AVIE > £H AR
ERERVEIE - SEE BHERY EOA R BHE T 2w 5 88 R R T B
& AR —ER W - HE MR T AEEd ) (EERE
A B AT RE AT KGR EE R ANIE T ERI[EIE A 25 A T A A8 7 1 B R
5o BESEERVERENSEE - SERER ThEE ) RS
R 2 RO E 8 s - HAGIRE IERY T REEIEERNE | > EFERB RS
FrEn > ki ERIIES - TR FEME S -

AL NEFFE S BCSUERIASHRE - SO HIB FR Y4 TRHE - 46
GRS T d L ) HYEEME o FI404E Spencer v. A-1 Crane Serv. Inc.”? 7,2
W AP = AR R IDAE FTA BT T R AL ) IRESA

% Supra note 53 at 1290.

® Supra note 3 at 430-431.

™ See Stemer v. Wesley College. Inc., 747 F. Supp. 263 (D. Del. 1990).
72 Spencer v. A-1 Crane Serv. Inc., 880 S.W.2d 938 (Tenn. 1994).
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B ENEE - DESHE T REBIEE ) PHERTE B AEE L RRI
B EBRIN EAEARISCE R T - EEERIEEREERE - 2480
BRI e E CIER " AL L ) NEERETIA T REBGE
% H o ERTSEREIE s EREHFEAEIN - BEEN - HErEEHN
Eaaa N ~ FrE e ~ BETSIKSE N R B RN EE « il » B 5K e M
EEGEBSETAR S E S - FUEIEEAYEEEE ASET A - Tl A
S REFE A TEENRE | (justdamages) - BIATENGY TR E
BORE ) AR EHIEE T Aaryse 2 E(E ) (the full value of life)
ZHE " kEEAOTESERESEE ST - HEENEE TR
EBOUE PETHBEAZEERER AT H BHESETC 218K (recovery
for the death) ™ fi#fE ¥ At GFSETASHIEE ©-

(=) HIRBEREAS 2 BIEH R

THREEIRERE ) BN IRER LAVRE N E o R A
By N R AL B - MEE g S AR S HI S - AR Z 4
ABHEZIREEEY - BEL > NMRAAZ SHBL SHEAVHEE -
SERA LN ERIREZRE - A8REREL > JEOE R EEE
HEEEIRFENEEAESH  HEESNESBREER LEA
ENFEER > FREASEEERT ZEERLEREES - S50 50 "TREREL
—REARARIEEENY EEY - gEEHI ERN T ERHE - fLRA
BEr IR A A | T IEE R AR (due process rights) 7>

73 Conn. Code §52-555 (2011).

™ Ga. Code §51-4-2 (a) (2010).

™5 Ky. Rev. Stat. §411.130 (1) (2015).

® Andrew J. McClurg, It’s a Wrongful Life: The Case for Hedonic Damages in Wrongful
Death Cases, Notre Dame L. Rev. 94-95 (1990).

T S ERBEIE A\ S FHAYIE S 2 PR (due process standards of fairness and justice )
HARARERAFTAREA - BIARZAEUE S & A0 - B BRI ENEUNTT &
AR RIS EARER] o TEHRIE2E 484 > http://lawyer.get.com.tw/Dic/Dictionary
Detail.aspx?iDT=48659 (i&{4 72 H : 6/4/2017) -
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Flhte Ealig BRI E S o BVABER HEANTER - B RS
VERTE R 2R E A e S ST MRS B < (punitive damages) &2 1E > DL
[ 1E BB G e e fE R » B Bkl E T aEiEENE | Sy
S E 5 .

1. SREEERESREE

PR A B (L s EUE R - e IR R 2 IR E R ER > PR
[EZBIFREM2ZHE I MEEBERE » HAREN BRI E TGS
ST RIEMERY AR © TABTAIRE & A1 P 25 EIE B S E A AV REE - ER%GI
MEEEREGEGR®E © - AR TEBME T TR EE)
(comparability review ) J55{ - i 2o ZE AR ELAT (DIAY Se PIAET TEERE > F52
i E T E e B HE ] © AP S R EORRE SR BRG] - AR
ENE TP PR P A R E R Ry R AT B o KR i AR R AR R
WE44E% > RTREHS SRS Y -

2. EENEEHKF

i A B DR R T R A B IR - AR A AR
% R R (AR Z S © TABE AR R PR B PI BT
oy R AEEANER - DIEEFE RSP FrR 2 R EE -
WMRIBREERIIEALE - AIRIE AR A< R & T LLER oy bk ~ 2 HE
B SR E R E R o E A o BUET AT TR R E

™® Joshoa M. Robles, Tort Law-Hedonic Damages-Arkansas’s Application of Hedonic
Damages to Wrongful-Death Suits: Is Arkansas’s Method Misconceived? 33 Ark. Little
Rock L. Rev. 313-314 (2011).

™ Mark A. Geistfeld, Constitutional Tort Reform, 38 Loy. L.A. L. Rev.1103-1108 (2005).

8 paul DeCamp, Beyond State Farm: Due Process Constraints on Noneconomic
Compensatory Damages? Intangible Losses and Comparability Review, Buff. L. Rev. 295
(2003).
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(remittitur) SRR FE « AN - EEREAR I E S —EEEE N AT -
HEE SRR B A AT € 2 #iE LR FeRE A E AL B
FA# & (abuse of discretion) *PAUREAERRIH > o ik B ME AR —
B R R I RRAVEEAE > RERE AR AR IR I A e iy H 1 i 2
MELEEME  EE g A R S E - HED o WREE SR
= SR EIRE - FERE AR B B R gy T EE5 ) (de novo ) FEEAE
AR ECRWIE AT B B A EME S E N EH - LSRG E
FAEEEB Y FE LT ARE > QIR EZHAAE T{EESE AN ER]

(arbitrary and capricious ) 2 - #F15 N OAPT 2 BN R EEECE
B BN - ENEMER > RmEAEEN - EAH LR
ElrmAE P A BHE S S EREEE N - FIREERE
R EEEYE AT E @AW LR - LRE AR g T L
PR HEE B FIORI Y ERTS - SUMRA TR KV AT E R - 4t
FERFAPT T RERESF R B4R 0 [Hib B E 2 BB S EHHIEE -

Th ~ BREABLT T EE B 5 e )6 1) BE -5

HEH AR E L ariERT 4 Z I E (T > IR0 BHIE 5 BT E £18
TRV E ERVIRE RIEM E ERVIRE - RIAS 192 RATHE Z B ER
& - BN E LK - BREEIN SR SIS EREZE R
W E 2 NHHEERER KE (B ) UREENFACHRERG &
ZAREMEF K (552D - b a A RN EE L aEm 2V E

8. Merriam-Webster Law Dictionary, https://www.merriam-webster.com/legal/remittitur (last
visited: June 4, 2017).

% Frag CEFSRERE) > GISHEERELR - S8 - SEMITERERE > e
HTTIEBABUE R B EE K618 B SR RE ORI CMEE Ry SEB OIS - HIEEEAR
BORA SRS - R - EREHETEAE 2B R E S EEA S
sH=n rhaE=a s R - See Abuse of discretion, http://legal-dictionary.thefreedictionary.com/
Abuse+of+Discretion (last visited: June 4, 2017).

8 Supra note 77 at 327-328.
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8 SI5E (2006) @ ((ZHEFT ) 0 165 H » ZRERF » WK -

8 ik 54 i 5 951 SRR HIR -

o BREEs (2003) » (FTETESEMEGEA] (1) ) 265 85 - @) - #ET—BRISIE R -

8 SR ARy 66 5 L 2759 SRR - BriERE 76 fEA 1575 1908 SERE
HIF] o
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A Discussion of Issues Regarding Wrongful Death
Damages: Based on U.S. Tort Law

Kuan-Fu Kuo

Abstract

Unlike personal injury damages, wrongful death damages has long been
denied by common law principles. In most common law jurisdictions, there
was no common law right to recover civil damages for the wrongful death of
a person. To alleviate the unfairness brought by the denial, most U.S. states
enacted statutes to create a right to such recovery for the deceased’s survivals.
Besides, most jurisdictions also enacted survival statutes that permits survi-
vors to seek damages for claims that the decedent would have had, but for his
death, as with a claim for pain and suffering between time of injury and
death; the claim becomes an asset of the estate. Although nearly all U.S.
states are equipped by the wrongful death statute and survival statute, the
details of these laws are not identical. Each state has different attitude toward
wrongful death claims. The article lays focus on issues regarding the differ-
ences and discussions are concentrated on some types of damage that are

unseen in Taiwan’s civil laws.

Keywords: wrongful death statute, survival statute, loss to estate, loss of so-

ciety, hedonic damages
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