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Research on the Introduction of Mediation

into Administrative Procedure Law in
China

CHEN, MING-TSUNG

Abstract

Litigation mediation is an important way for courts to resolve disputes
and contradictions. It plays an important role in resolving social
contradictions, promoting social harmony and reducing litigation burden of
the parties. In principle, the administrative litigation system is that the people
sue the government, but as one of the litigant's administrative organs, it is
easy to use public power to force the other party to accept the mediation
plan, thereby infringing on the litigant's litigation rights. Therefore, if
mediation is allowed to be applied in any administrative litigation case, it
will easily cause the people to be forced by the authority of the
administrative organs, and easily accept the mediation conditions proposed
by the administrative organs, without guaranteeing a fair trial. In the 1990s,
when China began to enact the Administrative Procedure Law, in order to
avoid this situation, it was clearly stipulated that mediation should not be
applied in administrative litigation. Article 60 of the current Administrative
Procedure Law clearly stipulates that mediation should not be applied in
court hearing administrative cases. However, with the changes of the times,
such provisions are no longer in line with the actual needs of the current
social environment, because the provisions explicitly prohibited in the

Administrative Procedure Law lead to the parties unable to use mediation,
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but use the way of out-of-case consultation to resolve disputes. Instead of
using this disguised mediation method to circumvent the provisions of the
law, it is better to admit the legality of mediation in good faith, in order to
solve the strange phenomenon that the current practice is out of touch with
the legal system. In the future, when amending the Administrative Procedure
Law, mediation should be introduced appropriately, and reasonable norms
should be given to reflect that the law keeps pace with the times of social
development, so as to conform to the idea of promoting the rule of law in an

all-round way.

Keywords: administrative litigation; litigation mediation; diversified dispute
resolution mechanism; judicial credibility; rule of law.
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Compensation for Frustrated Expenses
instead of Damages for Breach of
Contract - Focused on German Law

Hsin-min Yeh

Abstract

The so-called frustrated expense is a matter of reliance. The creditor is
willing to pay such expenses because he trusts that the debtor will perform
his obligations of the contract. This payment of expenses will become
meaningless (frustrated) when the debtor breaches the contract. In this case
the creditor can claim for compensation of damage of positive interest
according to the civil code of Taiwan. However, the nature of this damage
caused by frustrated expenses refers to the restitution of the negative interest.
Due to a lack of causality the relating regulation of civil code cannot be
applied here. The jurisprudence and the legal praxis in Taiwan are rarely
aware of this problem so far. The reason is that the traditional theories of
damage cannot provide the solution to this problem.

In contrast, since more than one hundred years this issue has been
steady discussed in Germany, but a consensus could not be reached. In 2002
the German obligation law was amended to solve this problem. Since then
debates around this new regulation of § 284 BGB are still ongoing. This
essay is focused on the legal problems of frustrated expenses before and after
the amendment of BGB in Germany. Based on this research the possibility to

receive the German law in Taiwan will be under study.
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Keywords: frustrated expenses, compensation for damage, performance
interest, reliance interest, positive interest, negative interest,
theory of frustration, § 284 BGB.
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